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Document
Retention—Do You
Have aPolicy?

By Thomas C. Sadler, Jr. and
Wendy R.S. O’ Connor

In recent years, severa high-profile
companies have found themselves em-
broiled in governmental investigation
and scandals which have, at best,
brought professional, and at worst,
criminal liability—all because of
poorly-managed document retention
policies, or “ DRPs.” The cases of Ar-
thur Andersen and Frank Quattronepro-
videimmediateillustrations of just how
damaging the failure to implement and
follow through on a company-wide
DRP can be. Quattrone, once a promi-
nent investment banker who made mil-
lions for his clients and his company
during the dot-com explosion of the
1990's, lost everything when, during a
governmentd investigation, it was re-
ved ed that he had encouraged employ-
ees to “clean up” their e-mailboxes
(trandation: delete anything that looks
bad). In the wake of direction from in-
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The Great Pennsylvania Smokeout:
Keystone State Enacts Clean Indoor Air Act

By Cory P. Balliet

The suits in Harrisburg have re-
cently made it more inconvenient for
smokers in Pennsylvania to light up.
On September 11, 2008, the Keystone
State enacted the Clean Indoor Air Act
(“ CIAA") and extinguished therights
of citizens to smoke tobacco products
in certain establishments throughout
the Commonwealth. See generally 35
P.S. § 637.1 (2008) et seq. The CIAA
directly affectstherightsof 2.2 million
adultsin Pennsylvaniawho areregular
cigarette smokers.

The stated purpose of the CIAA isto
“ protect the publichealthandto provide
for the comfort of al parties’ by regu-
lating smoking in certain places. The
CIAA is an attempt to cut down on
Tobacco Smoke Pollution (the result of
smoke emanating from the end of alit
butt, and the smoke exhded from a
smoker’s lungs). As awhole, the regu-
| ation appearsto beawelcomed change.
For example, approximately seven in
ten Pennsylvania adults favor a ban on
smoking inindoor work areasand shop-
ping malls, while 99% of Pennsylvania
adults favor some restriction on smok-
ing in the dining areas of restaurants.

Where and when, exactly, is smok-
ing prohibited? The CIAA states that
“an individual may not engage in
smoking in apublic place.” It defines
a“ public place” asan*“ enclosed area
which serves asaworkplace, commer-
cial establishment or an areawherethe
publicisinvited or permitted.” If your
workplace is an indoor area serving as

aplace of employment, business, trade
or volunteer activity, you areexpressly
prohibited from smoking inside under
the CIAA. Additionally, the prohibi-
tion includes places such as train sta-
tions, sport or recreationa facilities,
theaters, education facilities, trains,
buses, planes, subways, taxicabs and
limousines, among others. And yes,
smoking isnow generally prohibited at
food and dining establishments.

This prohibition is pretty expansive.
Are there any exceptions? Patrons a a
drinking establishment, such as a bar,
which operates pursuant to an eating
place, restaurant or retail dispenser li-
censemay continuetolight upinside, as
long as the bar has total annua food
sales of less than or equal to 20% of its
combined gross sales and it prohibits
individuas under 18 years of age from
entering. A cigar bar may aso alow
indoor smoking if it operates pursuant
to an eating place retail dispenser or
restaurant liquor license and has tota
annua sales of tobacco products of at
least 50% of its combined gross sales.
Not surprisingly, tobacco shops may
permit indoor smoking provided their
sales of tobacco and tobacco-related
products make up at least 50% of their
gross annual sdes. To qudify, these
establishments must filean Application
for Exception with the Pennsylvania
Department of Health. The 14-page
form is available on the Department’s
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Firm We comes New Shareholders

We are pleased to announce that
Sandra Jarva Weiss, formerly “ of
counsel” has become a Shareholder
and Jeffrey S. Stewart, former associ-
ate of the Firm, has been elected anew
Shareholder.

Sandra Jarva Weiss has been
practicing health-care law for more
than 20 years and has extensive expe-
riencein al areas of health-care regu-
lation. She has designed numerous
compliance programs, and counsels
hospitals and providers on compliance
withthe Anti-Kickback Statute and the
Stark Statute, federal and state patient
privacy laws and the Medicare and
Medicaid reimbursement require-
ments. Sandra earned both her degrees
at George Washington University, and
has extensive practical experience
from having served as in-house coun-
sdl for alarge teaching hospital system
for five years.

Sandra serves on the boards of
Good Shepherd and the Council of La-
fayette Women. Sheresidesin Easton,
PA with her husband DanwhoisPresi-
dent of L afayette Collegeand their two
sons Teddy and Joel.

Jeffrey S. Stewart focuses his
practice in the areas of labor and em-
ployment. Sincejoining Tallman Hud-
ders & Sorrentino in 2001, he has rep-
resented management in traditional la-
bor law matters and employment-re-
lated litigation. Jeff has negotiated nu-
merous collective bargaining agree-
ments, defended grievances and de-
fended clients before the NLRB. In
addition to representing clients before
the PHRC, EEOC and the courts, he
counselsclientsin such mattersasnon-
compete agreements, sexua harass-
ment investigations, FLSA compli-
ance, unemployment compensation
and drafting employment policies and
handbooks. Jeff hasal so taught numer-
ous seminars on employment law in
the Lehigh Valley and has taught Em-
ployment Law for Moravian College
and DeSales University.
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Jeff received his law degree from
the Dickinson School of Law of the
Pennsylvania State University. He is
also a Phi Beta Kappa magna cum
laude graduate of Syracuse University.
Prior to his association with Tallman,
Hudders & Sorrentino, Jeff served asa
law clerk to Justice J. Michael Eakin of
the Pennsylvania Supreme Court.

Jeff is admitted to practice before
the State Courts of Pennsylvania and
New Jersey. He is also admitted to
practice beforetheDistrict Court of the
Eastern District of Pennsylvania. Jeff
isamember of the Board of Directors
of the Lehigh Valley Chapter of the
Society of Human Resource Manage-
ment and a member of the American,
Pennsylvania and Lehigh County Bar
Associations.

Announcements

Scott B. Allinson was appointed to
serve on the Lehigh Valley Commuter
Rail Coalition Steering Committee. The
Committee was recently established in
order to investigate the potential devel-
opment of commuter rail from mid-
town Manhattan to Easton in partner-
ship with the NJ Transit, Cities of Eas-
ton and Phillipsburg, and the Delaware
River Joint Toll Bridge Commission.

Scott recently co-chaired the 2008
KidsPeace Formal Autumn Ball along
with Michael Caruso. The event was
held at Saucon Valley Country Club
and raised funds to establish after
school care for children with autism.

Scott was elected by the Board of
Directors to serve as Corporate Secre-
tary to the Greater Lehigh Valley

Continued on page four.

New Attorneys

The Firm is pleased to announce the addition of two new associates.

Cory P. Balliet received a B.A. in Economics and Business from
L afayette Collegein 2004 and aJ.D., cumlaude, from Syracuse University
Collegeof Law in 2008. Whileinlaw school, Cory was an Executive Editor
of the Syracuse Law Review and a graduate assistant for the Whitman
School of Management at Syracuse University. He was previously aclerk
for a federa judge in the United States District Court for the Northern
District of New Y ork and an intern in the Office of the Corporation Counsel
for the City of Syracuse. Cory practicesin the fields of corporate, business,
and transactional law.

Avery E. Smith received a B.A. in Government from Franklin and
Marshall Collegeand aJ.D. from the Temple University Beasley School of
Law in 2008. Whilein law school, Avery served on the editoria board of
the Palitical and Civil Rights Law Journal aswell asthe Hiring Committee
for Law Professors. She worked as a summer associate with Tallman,
Hudders & Sorrentino during the summer of 2006 and as ajudicia intern
for the Honorable Kevin Dougherty, Administrative Judge for the Family
Court Division of the Philadelphia Court of Common Pleas in 2007.
Avery’ s practice areas focus on estate planning, the administration of trusts
and estates, and adoptions.




Document Retention
Continued from page one.

house lega counsel on the eve of an
investigation to “ adhere to the com-
pany’s DRP,” Arthur Andersen em-
ployeesundertook ashred-fest of poten-
tially damaging documents pertaining
to Enron’s pension account. Quattrone
ultimately scored a deal pursuant to
which he dropped out of theinvestment
banking market for ayear, while Arthur
Andersen is virtualy non-existent de-
spite thefact that prior criminal convic-
tions were recently overturned.

So what isacompany to do? Faced
with volumes of documents—both in
hard-copy and electronic format—
many companies chooseto save every-
thing, with attendant expense and ac-
cessibility issues. Others take a slash-
and-burn approach, only to learn at a
later date that certain critical dataisno
longer available. Many businesses
may not appreciate that, in addition to
being an administrative problem,
document retention is a legal issue as
well: Most businesses are subject to
some regul ation concerning document
retention of various types of informa-
tion, while litigation considerations
may mandate the preservation of data
under certain situations.

Organizations greatly benefit from
thedevelopment and implementation of
a DRP—a st of guiddines governing
the storage, access, retention and ulti-
mate destruction of documents. DRPs
will vary from company to company
depending upon the size and type of
business, but the following caveat ap-
plies across the board: An effective
DRP is essentia to retain only those
documentswhich are needed for only as
long asthey are needed, in away thatis
efficient, cost-effective, and protectsthe
organization to civil or criminal liabil-
ity. When a company can establish that
its DRP wasimplemented in good faith
and is reasonable considering the facts
and circumstances surrounding therele-

vant documents, a court will generally
not impose liability for the destruction
of documentsinfurtheranceof theDRP.
Lewy v. Remington Arms Co., Inc., 836
F.2d 1104 (8th Cir. 1988).

As a generd rule, an organization
must retain documents which are nec-
essary to the conduct of the organiza-
tion’ sbusiness, are required to be kept
by statute or government regulation, or
are relevant to pending or foreseeable
investigations or litigation. A com-
pany has a great deal of discretion in
determining which of its corporate,
employment, tax and financial infor-
mation to retain, but each organization
must determine whether state or gov-
ernmental statutory schemes provide
specific retention periods for various
types of documents. Most businesses
will be impacted, at the very least, by
state and federal employment law
regulations, but many other laws—for
example, ERISA, the ADA, CER-
CLA, or HIPAA—may also apply.
TH& Sattorneys can provide guidance
regarding statutory retention require-
ments that affect particular industries.

Since most businesses are sued at
somepoint, itisalso critical that organi-
zations understand and appreciate their
duty to preserve documentsin the event
of litigation. As a general rule, once a
party reasonably anti cipateslitigation or
becomesaware of thelikelihood of gov-
ernmental investigation, it must sus-
pend routine purging systems and put
into place alitigation “ hold” to ensure
the preservation of relevant documents.
Under the Federal Rulesof Civil Proce-
dure, as wdll as the provisions of Sar-
banes-Oxley, it is a crime, punishable
by fine or imprisonment, to intention-
ally ater or destroy documentswith the
intent of impeding or obstructing any
officia proceeding. See 18 U.S.C. §
1512(c); 18 U.S.C. §1819.

In the twenty-first century, docu-
ment retention necessarily includes
eectronic documents, such as e-mail,
audio or video files, web captures, in-

stant messages, or texts. The sheer vol-
ume of e-dataisstaggering; in one case,
it was estimated that production of a
company’s relevant e-data during dis-
covery would cost $9.75 million. Rowe
Entertainment, Inc. v. TheWilliamMor-
ris Agency, 205 F.R.D. 421 (SD.N.Y.
2002). Thus, eectronically generated or
stored information should bethe center-
piece of an organization's DRP.

Companies desiring to develop and
implement aDRP will facefairly broad
considerations applicable company-
wide as well as department specific re-
quirements. It is criticaly important,
however, that the entire management
team be on board, involved, and en-
gaged in the process. A good DRP will
identify what documents must be main-
tained, for how long, where, and inwhat
form, but in-house training and follow-
through is essentid to the overall suc-
cess of your company’s DRP. Oncethe
universe of documents is identified,
your attorney can help you put together
a program that makes sense for your
company and can help develop the ad-
ministrative protocol for management
and follow-up. Once your DRP is in
place, it will be up to you to make sure
it is followed, and frequent in-house
training and updatesareessential. Regu-
lar audits of your DRP will make sure
that established policies are adhered to
and that your organization’s DRP goals
of efficiency and ease of useare accom-
plished. Finaly, a DRP should be re-
viewed every two years to account for
changesin the law aswell asthe evolu-
tion of your company.

Developing and implementing a
DRP can not only help your business
run more efficiently and eliminate
needless expense, it can also protect
you in the event of litigation. If your
company hasn't put into place a DRP,
there’s no time like the present. Now
more than ever, it'simportant to make
sure your business is protected by a
DRP—document retention isn't just
good business, it'sthe law.

Actual resolution of legal issues depend upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provideinsight into legal developments and issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdetter.




Clean Indoor Air Act
Continued from page one.

official website: (www.health.state.
pa.us).

There are also exceptions available
for long-term care, residential adult
care, and drug and acohol facilities.
Private clubs may alow indoor smok-
ing, providedtheclubisnot opentothe
public through general advertisement
for a club-sponsored event. If you are
at a theater or sporting event (think
Eagles' football game), you may
smoke inside in the designated smok-
ing areas. And, of course, you're free
to continue lighting up in private
homes, residences and vehicles (al-
though 71% of Pennsylvania adults
prohibit smoking in their homes!).

Keep alookout for signs posted at
your favorite eating or drinking spot.
The CIAA requires owners, operators
and managersof establishmentsto post
and maintain “ No Smoking” signsin
areas that are regulated by the Act.
Additionally, “ Smoking Permitted”
signs must be prominently posted at
every entrance to establishments
wheresmokingisallowed. Noreal sur-
prises here.

What doyou doif theguy sitting next
toyou at dinner issmoking?What if the
restaurant fails to post the required
signs? You have afew options. If you
want to keep things moreinformal, you
can alert the manager or owner of the
establishment. You can aso report a
possibleviolationto theappropriatelaw
enforcement agency, such as the Penn-
sylvania State Police. Findly, you can
report the individua to the Department
by filing an official complaint either in
writing by completing a Violation Re-
port Form, by phone (1-877-835-9535),
or via an eectronic submission on the
Department’ swebsite.

The pendlties for violaions of the
CIAA havealittle bite. There are three
categories of pendties that may be as-
sessed: (1) Commonwesalth administra
tive pendlties, (2) loca administrative
pendties, and (3) crimina pendlties.
The Department or a State licensing
agency can assess administrative fines
of $250 for a first offense, $500 for a
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second offense within a calendar year,
and $1,000 for athird offense within a
year. A local county board of health can
al so assess fines ranging from $250 for
a first offense to $1,000 for a third
withinayear. Finaly, apersonthat vio-
latesthe CIAA can befound guilty of a
summary offensein acourt of law, with
finesranging from $250t0 $1,000. Con-
sequently, establishments that repesat-
edly violate the CIAA could take a hit.

In conclusion, it is unclear what
overall impact the CIAA will have on
the health of the 12.4 million people
living in the Commonwealth. The leg-
idature hopes that it will reduce the
20,000 annual deaths in Pennsylvania
that are caused by smoking.

Announcements
Continued from page two.

Chamber of Commerce Foundation
(GLVCC). Themission of the Founda-
tion (the charitable arm of the Cham-
ber) is to create vibrant downtown
communities by serving as a valley-
wide advocate and partner for business
development and successintheL ehigh
Valley downtowns.

Scott wasre-elected by the Board of
Directorsto serveas co-counsel for the
Associated Builders and Contractors
(ABC) Eastern PA Chapter. ABCisan
organization of general contractors,
construction managers, design profes-
sionals, subcontractors, suppliers and
associates with one main objective: to
defend and promote the Merit Shop
construction industry philosophy.

TheodoreJ. Zéller, 11 wasrecently
nominated President-Elect of the Bar
Association of Lehigh County and will
begin hispresidency in January of 2009.

Jeffrey S. Stewart was recently ap-
pointed to the Board of Directors of the
Lehigh Valley Chapter of the Society of
Human Resource Management
(SHRM), a trade organization for hu-
man resource professionals. SHRM ex-
iststo promote the highest level of pro-
fessionalism in Human Resource Man-
agement and offers members profes-
siona development opportunities and
fosters awareness of the role of Human

Resource Management in creating high-
performance organizations. Jeff aso
serves on the chapter’ slegidative com-
mittee and gives legal seminars for the
chapter’smembers on aregular basis.
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