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Recent Amendments
to the PA Workers
Compensation Act

By Barbara L. Hollenbach, Esqg.

On November 9, 2006, Governor
Edward Rendell signedintolaw House
Bill 2738 amending the Pennsylvania
Workers Compensation Act.

The amendments require that each
workers compensation judge establish
a mandatory trial schedule at the first
hearing in any case, which includes a
specific date and time for a mediation
conference. The mediation conference
must take place no later than thirty days
prior to the date set for the partiesto file
written legal arguments with the judge
regarding the case unless, “ upon good
cause shown, the judge determines me-
diation would be futile’. All parties,
including theclaimant, theemployer/in-
surer, and their respective counsdl are
required to attend the mediation, either
in person or by teleconference. The
amendments regarding mediation took
effect immediately upon signature by
Governor Renddll.

Continued on page three.
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New Lien Law Impacts Are Far Ranging

By S. Graham Smmons, 11, Esqg.

Effective as of January 1, 2007, the
Pennsylvania law of mechanics liens
will change dramatically and immedi-
ately impact the business and opera-
tions of real estate developers, build-
ers, contractors and subcontractors, fi-
nancial lending institutions, titleinsur-
ance agents, and sureties and bonding
companies. On June 29, 2006, Gover-
nor Edward G. Rendell signed General
Assembly House Bill 1637, knownin-
formally as Act 52, which amends the
PennsylvaniaMechanics' Lien Law of
1963. In short, Act 52 expands the
class of claimants that may file me-
chanics' liens, extends the time for a
claimant to file a claim, gives priority
to certain mortgages, and significantly
limits waivers by contractors and sub-
contractors of their mechanics' lien
rights. This article will highlight Act
52's major changes to the law, and
briefly illustrate its practical impacts
on business.

Act 52 expands the class of poten-
tia lien claimants by extending me-
chanics' lien rights to so-called “ sec-
ondtier subcontractors.” TheMechan-
ics Lien Law currently permits only
genera contractors and subcontractors
to file a mechanics' lien claim in the
event they are not paid for their work.
As such, persons contracting with a
subcontractor cannot effectively file a
mechanics’ lienclaimintheevent they
are not paid for their work. Act 52
expands the definition of a “ subcon-
tractor” to include those persons that
contract with a subcontractor that has

adirect contract with the project’ sgen-
eral contractor. Thus, Act 52 will not
only result in alarger class of potential
lien claimants on construction pro-
jects, but it also will require greater
vigilance from owners, lenders and ti-
tle insurance agents in assuring that
title to the real estate at a project re-
mains free of mechanics' liens.

Under the current Mechanics' Lien
Law, a potential claimant has four
months after it completes its work to
file a mechanics' lien clam. Act 52
extends the time limit to file a lien
claimtosix (6) monthsfollowing com-
pletion of the work. Furthermore, sub-
contractors are no longer required to
give “ preliminary notice” of their in-
tenttofileamechanics' lienclaim. The
Mechanics Lien Law currently re-
quires a subcontractor to serve the
owner of a project for alterations or
repairs to existing improvements with
preliminary notice of itsintent to filea
mechanics' lien on or prior to the date
of completion of the subcontractor’s
work. Thispreliminary noticeisin ad-
dition to the so-called formal notice
that must be served upon the owner in
al cases by a subcontractor no less
than thirty (30) days prior to filing a
mechanics lien claim. Act 52, how-
ever, diminates the requirement of a
preliminary notice in cases of atera-
tions or repairs, and simply requires
that formal notice be given by subcon-
tractors in all cases. These amend-

Continued on page three.
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Firm We comes New Shareholders

We are pleased to announce that
former Lehigh County Court of Com-
mon Pleas Judge, Thomas A.
Wallitsch, joined the Firm as a Share-
holder on October 1, 2006 and Jessica
A. Nichols, former associate of the
Firm, has been elected a new Share-
holder.

JUDGE THOMAS A.
WALLITSCH served on thebench for
over fifteen years after a successful ca
reer as a tria attorney in the Lehigh
Valley for eighteen years. While a
member of the Court, he specialized in
civil litigation and served for a number
of yearsasthe Administrative Judgefor
the Civil Divison. In March of 2006,
Judge Wallitsch went to Afghanistan at
the request of the United States Agency
for International Development and
served as Senior Judicial Advisor to the
Afghanistan Ruleof Law Project. Inthis
capacity, he worked closely with the
Afghanistan Supreme Courtindevel op-
ingitsjudicia system. He hasaso been
honored by being asked by the Chief
Justice to work with the Court in creat-
ing a code of ethics for the country’s
fourteen hundred judges.

Judge Wallitsch’s practice at the
Firm will be in two areas. First, as an
experienced trial lawyer and trial
judge, he will work with the other at-
torneys in the office in servicing the
litigation needs of the Firm’s clients.
Secondly, he has opened anew area of
practice for the Firm — Alternative
Dispute Resolution (ADR). ADR re-
fers to any means of settling disputes
outside of the courtroom and includes
arbitration, mediation, and early neu-
tral evaluation. Therising costs of liti-
gation, time delays, and the lack of
privacy in public court proceedings
have increased the desire of parties to
use ADR methods to resolve moreand
more disputes. Judge Wallitsch has
successfully settled hundreds of cases
in his career and has the knowledge
and skill to act as the neutral mediator
or arbitrator or to represent clients in
an ADR proceeding.
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Active in numerous charitable or-
ganizations over his career, Judge
Wallitsch also serves as Chair of the
Pennsylvania Supreme Court’ s Appel-
late Procedural Rules Committee.
Wallitsch served asthe Co-chair of the
Pennsylvania Conference of Trial
Judges Education Committeefor eight
years, during which time he instructed
hundreds of judges throughout the
state. He is also a frequent lecturer in
litigation-related topics and is the co-
author of Handbook for Pennsylvania
Trial Judges: Management of Civil
Jury Trials. Judge Wallitsch has also
been an adjunct professor in the Politi-
cal Science Department of Muhlen-
berg Collegefor twelveyears, teaching
such courses as The American Judici-
ary and Public Administration.

JESSICA A. NICHOL Sbegan her
law practicein California’ sSilicon Val-
ley and gained broad experience repre-
senting technology companiesand ven-
ture capitalists from the earliest stages
of seed financing through public offer-
ings at the California law firm of Wil-
son, Sonsini, Goodrich & Rosdti. In
1997, she moved back to the Lehigh
Valley. Prior to joining Tallman Hud-
ders & Sorrentino in December, 2001,
Jessicapracticed law with Blank Rome,
LLPin Philadelphia, PA and was Asso-
ciate Counsel for SCT Corporation in
Malvern, PA, aprovider of technology
solutions for colleges and universities.

Her practice covers awide range of
corporate and intellectual property-re-
lated transactions, including commer-
cia real estate, loan financing, devel-
opment and licensing agreements,
web-development, joint ventures,
technology transfers, due diligence,
and merger and acquisition transac-
tions. She provides advice to compa
nies concerning trademark transac-
tional and licensing issues and handles
the registration of trademarks and
copyrights with the United States Pat-
ent & Trademark Office.

Continued on page four.

New Attorneys

TheFirmispleased to announcethe
addition of two new attorneys.

Sandra Jarva Weiss joined the
Firmas* Of Counsd” inJunebringing
with her over twenty years of experi-
ence in all aspects of hedlth care law
and regulation including the develop-
ment of compliance programs; guid-
ance on compliance with the fraud and
abuse statutes, patient privacy laws
and Medicare reimbursement statutes;
structuring mergers, affiliations and
strategic alliances of health care facili-
ties; and negotiation of managed care
agreements. Ms. Jarva Weiss pre-
viously was a partner a one of the
largest global law firms, DLA Piper
Rudnick Gray Cary USLLP in Phila-
delphia. She also served for five years
asGenera Counsel of Bridgeport Hos-
pital and its affiliates (amember of the
Y ale-New Haven Health ServicesCor-
poration). Ms. Jarva Weiss is a board
member of Good Shepherd Rehabilita-
tion Network in Allentown and the
Counsel of Lafayette Women.

Michael R. Smith received hislaw
degree from the Syracuse University
Collegeof Law in May of 2006, where
he graduated magna cum laude and
wasrecently elected to the Order of the
Coif. While in law school, Michael
was an Associate Editor of the
Syracuse Law Review and served on
the Notes and Publication Committee.
Michael clerked at the State of New
York Attorney General’s Office while
attending Syracuse Law School. Prior
to attending law school, Michagl re-
ceived a Bachelor of Arts degree in
Political Science from Dickinson Col-
lege where he graduated summa cum
laude. Michael was al so the captain of
the Dickinson footbal | team, President
of the Sigma Chi Fraternity and Presi-
dent of the Raven's Claw Senior
Men’sHonorary Society. He currently
practicesin the areas of civil, commer-
cial and personal injury litigation, land
development and real estate.



New Lien Law
Continued from page one.

ments will clearly benefit potential
mechanics’ lien claimants by not only
streamlining the process to file a lien
claim, but also increasing time within
whichalien claim may befiled. Act 52
will e sorequireadditional precautions
to be taken by lenders and title insur-
ance agentsin caseswherefinancingis
being obtained to reimburse an owner
for projects aready under construc-
tion.

Act 52 will also afford greater pri-
ority to certain types of mortgages
which will greatly benefit the lending
andtitleinsuranceindustries. TheMe-
chanics' Lien Law currently gives a
mechanics lien clam in the case of
new construction lien priority as of the
date work was visibly commenced
upon the ground. A mechanics’ lien
claim currently has priority in cases of
alterations or repairs as of the date the
lien claimisfiled. Thus, under current
law, if visible work commences on the
ground or alien claim isfiled prior to
the date of therecording of amortgage,
the mechanic’s lien would have prior-
ity over themortgage. Thisisnolonger
the case with open-end construction
and purchase money mortgages under
Act 52, which provides that an after-
filed mechanics' lien by acontractor or
subcontractor will be subordinate to a
purchase money mortgage (as defined
by law) or an open-end mortgage, the
proceeds of which are used to pay all
or part of the cost of completion, erec-
tion, construction, alteration, or repair
of the mortgaged premises secured by
the open-end mortgage. Thus, while
beneficial tothelending andtitleinsur-
anceindustries, lendersand their attor-
neys will need to carefully scrutinize
future mortgages to ensure that they
meet the legal requirements of either a
purchase money or open-end mort-

gage. If such requirementsare not met,
lenders will now need to determine
whether they will requiretheir borrow-
ers to have general contractors post
bonds as discussed below.

Finally, but most importantly, Act
52 dramatically limits the ability to
require contractors and subcontractors
to waive their mechanics lien rights.
While current law permits avariety of
methods by which both contractors
and subcontractors may waive their
lien rights, Act 52 now conditions ef-
fective mechanics' lien waivers upon
such factors as the type of project and
total contract amount. Act 52 first
draws a distinction between “ residen-
tia” buildings and “ non-residential
buildings’ , and whiletheir definitions
are fairly intuitive, we highly recom-
mend consultation with legal counsel
to assuretotal compliancewith Act 52.
In cases of residential buildings, gen-
eral contractors may only waive their
mechanics’ lien rights where the total
contract price with the owner is less
than $1,000,000. Accordingly, high-
end residential construction, and large
residential development projects will
be fully subject to potential mechan-
ics' lien claims by general contractors
after January 1, 2007. Under Act 52, a
subcontractor may also waive its me-
chanics’ lien rights on residential
building projects where the total con-
tract price between the contractor and
owner is less than $1,000,000. In the
event the total contract price is over
$1,000,000 on a residentid building
project, however, a subcontractor may
only waiveitsmechanics' lienrightsif
the general contractor has posted a
bond guaranteeing payment for all la-
bor and materials provided by al sub-
contractors on the project. This provi-
sionwill have obviousimplicationsfor
al project owners, as well as lenders
and the surety and bond industries. Act
52's most dramatic impact, however,

will be on “ non-residentia” or com-
mercia projects in which mechanics
lien waivers will be void as against
public policy in &l cases for general
contractors unless given in considera-
tion for payments actualy received
from the owner. Act 52 further makes
subcontractor waivers of mechanics
lienrightsoncommercial projectsvoid
asagainst public policy unlessgivenin
consideration of payments actualy re-
ceived; however, a subcontractor may
waive its mechanics' lien rights on a
commercia project where the genera
contractor has posted a bond guaran-
teeing payment for al labor and mate-
rials provided by all subcontractors on

Continued on page four.

Workers Compensation
Continued from page one.

Another significant amendment to
the Act is a provision that, when as-
signing petitions, the Bureau shall not
assign to a particular workers' com-
pensation judge more than 75% of the
petitions from a particular county. In
addition, House Bill 2738 establishes
the existence of an uninsured em-
ployer’s guaranty fund which will pri-
marily be funded by assessments on
insurers and self-insured employers.
Any annual assessment may not, how-
ever, exceed 0.1% of thetotal compen-
sation paid by all insurers or self-in-
sured employers during the previous
calendar year.

For additional information regard-
ing the amendments to the Workers
Compensation Act or about workers
compensation in Pennsylvania gener-
ally, contact Barbara Hollenbach at
bhollenbach@thslaw.com or (484)
765-2277.

Actual resolution of legal issues depend upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provideinsight into legal developments and issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdetter.




Announcements

Frederick J. Stellato, Esquire was recently appointed to serve on
Musikfest Counsdl, thegoverning body for Bethlehem’ sMusikfest. Fred also
serves on the Board of Directors of the Civic Theater of Allentown and the
Pediatric Cancer Foundation of the Lehigh Valley, Inc. As a state licensed
soccer coach and former player, Fred is aso afounding Board Member and
Officer of the newly formed Pennsylvania Stoners Sports Academy. Fred is
atria lawyer specializing in civil litigation matters.

Christopher C. Carver, Esguire recently earned a Master of Laws
(LL.M.) inTaxation (with an Estate Planning Certificate) fromthe Villanova
University School of Law. He was awarded the Tax Executives Institute
(Philadel phia Chapter) Scholarship based upon his academic achievements
in the LL.M. program. Chris practices in the areas of Taxation and Estate
Planning & Administration andisamember of the barsof the Supreme Court
of Pennsylvania, the United States Tax Court, and the United States District

Court for the Eastern District of Pennsylvania.

New Lien Law
Continued from page three.

the project. Act 52 specifically pro-
vides that these provisions will apply
to all contracts entered into on or after
January 1, 2007.

In sum, Act 52's effects upon a
wide variety of industries will be im-
mediate and dramatic. Whilethere has
been sometalk in Harrisburg of further
amendments to the Mechanics' Lien
Law, it isunlikely any further amend-
ments will be passed by January 1,
2007. As part of its commitment to
remain on the cutting edge of the law,
Tallman, Hudders & Sorrentino, P.C.
isready to offer professional and prac-
tical counsel to our clientsin the lend-
ing, construction, and insuranceindus-
tries on the various impacts of Act 52
upon business in our community.

Jessica Nichols
Continued from page two.

Jessica grew up in Allentown, PA
and was a two-time national gymnas-
tics champion, training with the Par-
kette National Gymnastics Team. She
received a full athletic scholarship to
Stanford University. She now livesin
Breinigsville, PA and is married to
Thurston Nichols. They have a four
year old daughter, Keeler. She enjoys
art and antiques, golf, exercise, reading
and volunteer work. Jessica serves on
the board of the Allentown Business
Council of theL ehigh Valley Chamber
of Commerceand CREW LehighVal-
ley, a commercia real estate network
for women.
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